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A TRIBUTE TO EMMANUEL GAILLARD _ 1952-2021

IN HONOREM EMMANUEL GAILLARD _ 7952-2027

A totem, a monument, a giant, a genius, e meestro, an artist, a brilliant
intellect, a builder, a leader; a great human being and q friend,
immensely charming, with a mischievous, a wry or enigmatic smile ...1

These are some of the tributes paid to Emmanuel Gaillard by many prominent
arbitration lawyers, academics, former students, colleagues, former colleagues and
friends, arbitral institutions and associations, when the cataclysmic news of his
unexpected death, on 1 April 202L atthe age of 69, has reached the international
arbitration community in France and around the world.

All have already praised his professional achievements and his humanity, and
we all feel an immense loss, both professional and personal, and an inconsolable
sadness.

For many of us, Emmanuel Gaillardwas international arbitration and as such,
we thought, immortal.

He has devoted all of his time and indeed his life to international arbitration,
as a thinkec practitioner and mento4, who combined all the qualities, those of a
lawyer, a judge and a scholar at an unparalleled levelz

His contribution to international arbitration has been without limit, as a
professo4 author ofa treaties and ofcountless publications, lecturer at prestigious
universities and conferences, as counsel and arbitrator, as global leader of
Shearman & Sterling's international arbitration practice for over 30 years, and
very recently as founder of GBS Disputes, an international firm he initiated with
his partners to "practice arbitration as en ert".3

His genius has been to theorize international arbitration in a coherent and
limpid manner making it compatible with the daily practice of the matter.

1 See, A Tribute to Emmanuel Gaillard, Kluwer Arbitration Blog, 16 April 2027, available at
http://arbitrationblog.kluwerarbitration. com/2027/04/16/a-tribute-to-emmanuel-gaillard/last
accessed on 17 June 2021,.

2 See, liric Teynie4, in A Tribute to Emmanuel Gaillard, Kluwer Arbitration Blog, L6 April2021,
available athttq//arbitrationblog.kluwerarbitration.comf2O2l./04/76/a-tribute-to-emmanuel-
gaillard/ last accessed on 77 ltl.r:,e 2027.

3 See, the website of Gaillard Banifatemi Shelbaya Disputes: https://www.gbsdisputes.
com/?gclid=EAIalQobChMIzYn_zaaNBQIVgoXVCh3sOwBgEAAYASAAEgl_p_D_BwE#aboutus last
accessed on 17 llune 2027.
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ARBtTRAI Z/202L

SUMMARY APPROACH ON ARBITRABILITY
WITH SPECIAL VIEW ON EFFECTS OF INSOLVENCY

PRO CEEDINGS TOWARDS ARBITRATION
IN ROMANIA AND IURISDICTIONS COMPRISED

IN THE IBA TOOLKIT ON INSOLVENCY

AND ARBITRATION (MARCH 2021,)

SCUR'II ANALIZA A ARBITRABILITAJII, CU PRIVIRE
SPECIALA ASUPRA EFECTELOR PROCEDURILOR

DE TNSOLVENTA iN ARSITRAIUL DIN ROMANIA

$I iN SISTEMELE DE DREPT CUPRINSE iN IgE TOOLKIT
oN TNSOLVENCY AND ARBITRATIOII (MARTIE 2021,)

D rago g-Alexandru SITARUI, D an-Alexandru SITARU'z

ABSTRACT

This study is focused on analysing the law applicoble to arbitrability in general

ond the law applicable to the effects of insolvency and arbitration. lt then
provides a short presentation of the lnternational Bar Associotion (IBA) "Toolkit

1 Dragos-Alexandru Sitaru is Ph.D., Professor of International Commercial LaW Private
International Law and Arbitration Law at the Faculty of Law - University of Buchares! Arbitrator
at the Court of Arbitration attached at the Chamber of Commerce and Industry of Romania
in more than 100 cases; Arbitrator atthe International Court of Arbitration of the ICC in more
than 25 case; former Member of the International Court of Arbitration of the ICC; Member and
Country Rapporteur for Romania in the ICC Commission on Arbitration and ADR; Arbitrator at
the International Arbitral Centre of the Austrian Federal Economic Chambel Vienna, Austria
[VIAC); Arbitrator at the Arbitration Court attached to the Hungarian Chamber of Commerce and
Industry Budapest; Arbitrator at the International Economic and Trade Arbitration Commission
ofshanghai and Shenzhen Court oflnternational Arbitration (ChinaJ; Nominated as arbitrator in
ad hoc arbitration cases under UNCITRAL Arbitration Rules; Member for Romania in the Panel
of Conciliators and Arbitrators ofthe International Centre for Settlement oflnvestment Disputes

QCSID), Washington D.C., U.S.A.; Member of the Working Group for Arbitration and Conciliation of
UNCITML; former Member of the College of the Court of Arbitration attached at the Chamber of
Commerce and Industry of Romania; Attorney at law, specialised in International Law, Commercial
and Civil Law. Dragos-Alexandru Sitaru may be contacted at wvuwsitaru-arbitration.com.

2 Dan-Alexandru Sitaru is a Ph.D., Lecturer of Commercial Law and International Commercial
Law at the Faculty of Law of University "Nicolae Titulescu" in BucharesU Arbitrator at the Court
of Arbitration attached at the Chamber of Commerce and Industry of Romania; Attorney at law,
specialized in Commercial and Civil Law. Dan-Alexandru Sitaru may be contacted atwvwv.sitaru.ro.
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DRAGO$-ALEXANDRU SITARU. DAN-ALEXANDRU SITARU

on lnsolvency and Arbitration", published in Morch zoZt, which analyses the
,,lmpoct of lnsolvency Proceedings towards Arbitration" in t9 iurisdictions,
but not in Romania. The study aims to make a comparison between the main

provisions of national iurisdictions analysed by the lBAToolkit and the provisions
'of 

Romanian law in this field. tt contains answers to ten (to) questions regarding

tie impact of insolvency proceedings towards arbitration proceedings, the

centre of gravity of the study being the answers given by Romanian law to

these queitions. At the end, the authors mdke a proposal with a view to a future
Romanian taw (de lege ferenda) on the relationship between the insolvency ond

the arbitration proceedings, supporting the repeal of the current regulation

providing the stay of arbitration proceedings when insolvency proceedings
'are 

opeied, and its replacement with the rule on continuation of arbitration

proceedings, accompanied by adequate measures of protection for creditors.

KEYWORDs: tBA Toolkit on lnsolvency and Arbitrationl law applicable to

arbitrability; law applicable to insolvency effects; opening of insolvency

proceedings; commencementf continuation of arbitration proceedings; stay of

arbitratioi pr o ceedings; insolv ency courtl syndic iudge; cross-b or der insolv ency 1

Romanian Insolv encY Law.

REZUMAT

Acest studiu se concentreazd mai intii pe analiza legii aplicabile arbitraiului

in general { a legii aplicabite efectelor insolvenlei. Apoi studiul fa.ce o scurtd

prlzentare a "Ghidului privind insolvenla si arbitraiul", realizat de Asocialia

lnternalionald a Barourilor (IBA), publicatin martie 2021' care analizeazd

,,lmpoctul procedurilor de insolventd osuprd arbitraiului" in t9 iurisdiclii, dar

nu;iinRomdnio.studiul intentioneazdsdfacdocomparalieintreprincipalele
dispozilii ale iurisdicliilor nalionale analizate de Chidul IBA 1i dispoziliile

tegistaliiei to^i,an" in acest domeniu. El conline rdspunsuri la zece (to) intrebdri

ligate de impactul procedurilor de insolvenld asupra arbitraiului, centrul de

gieutote al studiului fiind rdspunsurile date de legea romdnd la aceste.intrebdri'

ia finot, autorii fac o propunere in vederea unei viitoare legi romdnelti (de

tege ferenda) cu privire la relalia dintre procedura insolvenlei ;i procedura de

aibitrai, suslindnd abrogarea actualei reglementdri, care prevede suspendarea

procedurii de arbitraiin momentut des'chiderii procedurii de insolvenld {
inlocuirea acesteia cu regula privind continuarea procedurilor de arbitrai,

insofita de mdsuri adecvate de proteclie pentru creditori'

CUVINTE CHEIE: IBA Toolkit on lnsolvency and Arbitration; legea aplicabila

arbitrajului; legea aplicabild efectelor insolvenlei; deschiderea procedurilor

de insolvenld; inceperealcontinuarea procedurilor de arbitrai; suspendarea

proceduriloi de arbitrai; instanla iudecdtoreascd pentru insolvenld I iudecdtorul

sindic; insolvenla transfrontaliera; legea romAnd a insolvenlei'
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